I. INTRODUCTION
What is implicit bias? What does it look like? How can we define and address it in personal and legal contexts, working towards the end goal of making the workplace more amenable to successful career paths * Catherine Ross Dunham is a Professor of Law at the Elon University School of Law. She is an expert in the areas of civil procedure and class action litigation and has written and spoken on issues related to gender bias and pay equality. She expresses gratitude here for the writing of her peers in the areas of gender bias and Title VII discrimination. Special thanks to Lisa Watson, Esq. for research assistance and Melissa Watkins, Elon Law Class of 2018, for technical guidance and overall support. Special thanks also to Kaitlin Bailey, Elon Law class of 2016, for her research on gender influences at the trial level.
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[51:55 for all engaged? These questions constitute the modern taxonomy of questions in the area of gender 1 discrimination. Thanks to plaintiffs of the past 50 years and their arduous battles under Title VII with quid pro quo sexual harassment, hostile environment sexual harassment, pregnancy discrimination, gender discrimination in benefits and work assignments, and many other indignities, we have passed through the era of blatant, unactionable gender-based discrimination. Of course, certain work environments continue to pose threats to female workers. 2 In those environments, employers and supervisors prey on women who are illpositioned to access legal and other support services, and thus continue to operate workplace environments that openly discriminate based on gender and openly threaten female employees. But the risks to female workers are not only present in those extreme environments. Women in safe corporate jobs and professional jobs, those white-collar bastions of Mad Men 3 fame, battle an evolved species of gender discrimination, which flows from implicit bias against women. Generally, and specifically, this happens to women attempting to compete in male-driven industries and professions.
Betty Dukes 4 was a Wal-Mart employee who could not get promoted into an entry-level management position despite her employer's sophisticated employment policies, which included the legally appropriate policies designed to protect women at Wal-Mart from genderbased discrimination.
5 At Wal-Mart, the decision to elevate employees into entry-level management positions was delegated to department and store managers. Those managers, who were predominantly male at the time of Betty Dukes' employment, used their discretion in determining 1. The term gender as used in this Article is intended to refer to all people identifying as female and is not intended to limit the discussion of gender-based discrimination to persons who possess a female reproductive system and secondary sex characteristics.
2. This Article is focused on implicit biases based on gender and cases alleging claims based on implicit bias. However, this focus is in no way intended to diminish the fact that many women continue to work in oppressive environments where they face overt gender discrimination and sexual harassment. For example, for many agricultural workers, threats of rape and physical violence continue. See GILLIAN THOMAS, BECAUSE OF which employees should be elevated to the more lucrative manager positions. Despite a strong work record, Betty Dukes was overlooked time and time again. She ultimately filed suit against Wal-Mart under Title VII for gender-based discrimination, arguing that it was the discretion vested in the junior managers that caused the gender-based discrimination. Male managers tended to promote male employees onto the management track, defaulting at times to stereotypes about female managers and perceptions of which employees needed the better positions to advance in the company or to support families at home. The culture at Wal-Mart allowed stereotypes about women's ability to function as managers to block gateway promotions of female retail workers to managers. In this way, the covert message mimicked an overt message that women were less amenable to work and should not take jobs away from men. Betty Dukes argued that the male managers, who had the power to promote, used implicit bias against women that constituted Title VII gender-based discrimination. 6 Ellen Pao worked in a very different professional context. 7 Ellen Pao was an Ivy League educated management analyst and lawyer who had enjoyed success in the field of banking and finance. She was praised for her intellect and talents and rose in her profession to a position within the Silicon Valley venture capital firm Kleiner Perkins Caufield & Byers, LLC (Kleiner). She joined the firm as a junior partner performing various functions within the firm, including managing projects and new initiatives, identifying potential investments, and supporting the firm's managing partner, John Doerr. Her goal was to be promoted to a full partner at the firm, which specialized in venture capital financing for Silicon Valley start-up tech companies.
In this environment, she was a woman among men at every turn, dealing both with the male-dominated atmosphere of banking and finance as well as the male-dominated atmosphere of Silicon Valley tech. By her own assessment, she struggled at times to find her footing in this mixed environment. She also felt pressure to form good working relationships with her male colleagues and to please her male superiors. The firm's culture 8 required close contact with colleagues, and Pao ultimately became romantically involved with Ajit Nazre, a same-level colleague, after rebuffing his advances and reporting Nazre's behavior to superiors in the firm. After complaining of harassment by Nazre and other partners, Pao continued her work at Kleiner, working towards her goal of partnership.
However, she was never considered for partner because she was excluded from opportunities, meetings, and events, which were essential to advancement in the firm. The firm relied on her personnel reviews in evaluating her for partnership. These reviews included evaluative comments that ran the gamut from her having sharp elbows and complaining too much, or being too quiet. 9 Pao was forced to walk the impossible tightrope between femininity and perceptions of job-related masculine superiority. When she was brusque with colleagues and junior employees, she was criticized for mannerisms routinely employed by men in both the finance and tech industries. When she did not assert herself, she was labeled as weak. When she complained about harassment, she was criticized for making trouble. This storm of critique led her to leave Kleiner and file a claim for Title VII gender-based discrimination premised on the theory that her employer-despite written policies and procedures which protected against discrimination-used stereotypes, and that the male managers' implicit biases against women colleagues positioned Pao for her eventual failure. 10 Betty Dukes and Ellen Pao may appear to have little in common, but they are both pioneers in developing a conversation about the role of implicit bias against women in the workplace. This Article will discuss their cases in greater detail to focus on a larger question regarding genderbased discrimination and implicit bias. Courts and scholars have recognized the existence of structural or second generation discrimination, which describes aspects of an organization's structure that facilitate or enable implicit gender bias.
11 Betty Dukes' case was an unsuccessful attempt to litigate a claim for second generation discrimination under Title VII, ultimately failing at the United States Supreme Court. Ellen Pao was also unsuccessful in her effort to persuade a San Francisco jury that she was a victim of second generation discrimination. In both cases, men and women of various backgrounds determined the ultimate fate of the claims. This Article asks if Title VII claims based on second generation discrimination are further inhibited by the implicit biases of judges and juries. How can a female plaintiff convince a fact-finder or a reviewing judge that she has been 9. Id. ¶ ¶ 6-7, 9-11. 10. Id.
See generally Susan Sturm, Second Generation Employment Discrimination: A Structural
Approach, 101 COLUM. L. REV. 458 (2001) (discussing aspects of an organization's structure that allow or encourage implicit bias); see also infra notes 133-166 and accompanying text. discriminated against through stereotypes and bias if those hearing the case share the same implicit gender bias? This Article will begin by examining the Pao and Dukes cases, focusing on the role of the decision-makers in the ultimate outcomes of those cases. The Article will then consider implicit bias as a concept, noting the interplay between implicit bias and gender-based stereotypes. Building on that understanding, the Article will explore generally the evolution of second generation discrimination as a legal theory, connecting that analysis back to Dukes' and Pao's cases. The Article will then explore the role of implicit bias in the court system, reviewing social science literature regarding the role of gender-based bias in the courtroom as it relates to female attorneys, female litigants, and the effect of certain "feminine traits" in the courtroom. The Article will argue that genderbased implicit bias against female litigants plays out in the form of a Third Generation Discrimination, a term developed here, by layering on the biases of judges and juries. Third Generation Discrimination further undermines efforts by women seeking relief under Title VII for workplace discrimination based on claims that their employer allowed bias against them to curb their opportunities for advancement. Women will only succeed in implicit bias cases, such as those brought by Dukes and Pao, if the facts of the case are evaluated by those who can assess the case without regard to their own preconceptions about the role of women in the workplace and in society.
II. CONSIDERING THE ROLE OF IMPLICIT BIAS IN THE FACTUAL CONTEXT OF GENDER-BASED WORKPLACE DISCRIMINATION SUITS
As an entry point for the conversation about bias-based discrimination, this section examines and compares two cases filed as Title VII claims under a theory of second generation discrimination. The relevant background for the case analyses is an overview of the general theory of bias-based gender discrimination, which flows from social science literature.
A. Bias and Discrimination Generally
Bias is a preconceived opinion or a predisposition to decide a cause or issue in a certain way.
12 Bias flows from stereotypes, which are based 12. Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV. 1124, 1128 (2012). The concepts of bias, explicit and implicit, and the related concept of confirmation bias have been studied extensively in social science literature. Any attempt to encapsulate that literature in this Article would be inept. As such, this Article offers basic definitions and references to other writings, which on interactions with others in the regular course of society.
13 Implicit biases are attitudes not consciously accessible, which flow from stereotypes.
14 Implicit biases are often not understood by the holder or accepted as existing in relevant settings.
15
Bias flows from stereotype, and stereotype thinking begins early in life, found in children as young as three years old. 16 Research shows that young people use exposure to stereotypes to interpret the world around them, relying on messages from families, communities, and media to confirm or challenge the stereotype thinking. 17 As individuals grow, the stereotypes harden.
18 Even though a person may develop "non-biased views of the world," stereotype thinking tends to become automatic, leading to implicit biases. 19 Once a person reaches adulthood their implicit biases have been absorbed into their unconscious thinking process, and they rely on the stereotypes giving rise to those biases to frame their understanding of the world around them.
20
This evolution of implicit bias, specifically gender-based implicit bias, is a central tenet of gender discrimination in the workplace. Genderbased implicit bias flows from uncorrected stereotype thinking about the differences between men and women. 21 on implicit bias, has been pursued under a theory of second generation discrimination.
22
To clarify, early gender-based workplace discrimination cases are described here as first generation discrimination cases. First generation discrimination was grounded in the explicit biases of male employers, supervisors, and co-workers against female colleagues.
23 In early gender discrimination cases, male supervisors were alleged to have discriminated against women in overt ways, either through discriminatory policies or through discreet actions designed to intimidate and harass female workers. 24 Although the history of legal action for gender-based workplace discrimination began to take shape in the 1970s, the workplace practices long pre-dated the early cases.
25 Discriminatory practices existed because there was no professional or social cost to a man who discriminated against a woman in the workplace. If a male worker asserted a female worker was not suited to higher-level or higher paying work because of her sex, there was no pushback from either the male worker's supervisor, his colleagues, or even the female workers. His attitude, which flowed from the generally accepted stereotypes of men and women, was determined valid and did not raise issues of fairness in the minds and practices of employers. This was true in most workplace contexts, even those where physical size, strength, or level of education were not essential to the work assigned.
The workplace was simply a mirror of the greater social context wherein men worked and women acted as either caretakers or employees in traditionally female occupations, such as nursing, teaching, or clerical support. 26 Since the attitudes within the workplace followed the overall social norms of the time, no punishment-legal, social, or personal-was levied for constructing a workplace environment that excluded or inhibited female employees. For that matter, the actions and attitudes now determined to be discriminatory were not even seen as such prior to the evolution of gender-based workplace discrimination law. 
B. Pao v. Kleiner
Ellen Pao was not a slacker. She earned an electrical engineering degree from Princeton University, a law degree from Harvard Law School, and an MBA from Harvard Business School. She had worked in "Big Law" before entering business and beginning her business career working in technology firms. 28 In 2005, she joined Kleiner, a Silicon Valley venture capital firm that raises funds from wealthy institutional and individual investors and invests those funds in technology companies.
29
Kleiner's structure included junior, senior, and managing partners.
30
Pao joined Kleiner as a junior partner with every intention of advancing to the highest levels and was told she would move into a full-time investing position after three years. 31 She also had the opportunity to work with John Doerr, a managing partner, in which she initially wrote his speeches and articles, and ultimately, served as his chief-of-staff. 32 In early 2006, Pao traveled on business with another junior partner, Ajit Nazre. 33 After the trip, Pao complained that Nazre made unwanted sexual advances toward her and became "brusque and distant" when she rebuffed his advances. 34 According to Pao, she spent the following year managing Nazre's advances. 35 When she refused him, he became an obstructionist and excluded her from important business interactions. 36 She ultimately consented to his advances, then ended their relationship in October 2006. 37 Pao contends that after she ended the relationship, Nazre retaliated in the form of further exclusion from access to important business matters.
38 Pao complained to Kleiner management and the human resources department, but received no relief. 39 According to Pao, members of the firm told her this retaliation was unfair, but that she should probably just accept it and even consider continuing her relationship with 28 Nazre to better her career advancement. 40 Pao also reported unwanted romantic advances from another Kleiner partner and again received no responses from Kleiner management. 41 Nazre was promoted to senior partner in December 2007 and put in a position of supervision over Pao. 42 When Pao complained about Nazre's supervision of her, in light of their earlier relationship and in light of his new office location across the hall from Pao, Pao was asked to relocate her office, which she refused on the basis of it being retaliation. She was then offered relocation to the China office, which she also refused. 43 Three years after her arrival at Kleiner, Pao was not given a performance review, and thus, could not be evaluated for a next-level partnership position. 44 By this time, she was labeled as a complainer and was not able to make her case for promotion or rebut her detractors because of management's refusal to review her. She continued to be excluded from business matters, including exclusion from essential activities during an important New York board-level meeting in October 2011. 45 In December 2011, Pao learned that another female employee had complained about Nazre's sexual harassment. 46 That complaint led to an internal investigation. Following the internal investigation, Nazre left Kleiner 47 and Pao filed suit in San Francisco Superior Court for gender discrimination under California law. 48 Pao's gender discrimination claims were grounded in California's Fair Employment and Housing Act, which allows claims for gender-based discrimination and retaliation, which are substantially similar to Title VII claims. 49 Under federal law, Pao's claims would be considered disparate impact workplace discrimination claims. She was not alleging quid pro quo sexual harassment, but rather that the conditions in her workplace, caused by the overall culture of Kleiner, as well as sexual harassment and gender-based discrimination by Nazre, were hostile to her advancement, and ultimately to her ability to continue to work at Kleiner. Pao alleged 40 that Kleiner had an overall culture that favored male employees, demonstrated by the firm's acceptance of Nazre's sexual advances and failure to respond to Pao's complaints about the actions of Nazre and others. 50 Furthermore, Pao argued that her performance evaluations were heavily focused on Kleiner's partner assessments of her interpersonal skills, commenting she was "territorial," while also criticizing her for acting entitled and complaining too much. 51 Some evaluations urged her to be less aggressive, some urged her to be less passive and not wait for orders from others, and others labeled her entitled and not trustworthy.
52
In further support of her second generation discrimination claim, Pao argued Kleiner had a practice of advancing male candidates over female candidates. 53 Kleiner had not had a female partner since its inception in the 1970s until 2005, the year of Pao's hire. 54 In 2009, Pao was among six junior partners eligible for promotion to senior partner status at Kleiner.
55
In 2011, three male junior partners were promoted to senior partner over four eligible female junior partners, including Pao, despite the fact that the women had more experience and longer tenures than any of the male candidates. 56 According to Kleiner management, the promotion decisions followed an analysis of the candidate's successful business outcomes for the firm. 57 However, none of the three promoted male partners had successful business outcomes for Kleiner prior to promotion. 58 In contrast, Pao had been instrumental in Kleiner's investment in RPX Corporation, leading to a successful initial public offering in 2011. 59 Kleiner did not promote a woman into a senior partner role until 2012, which was after Pao filed her lawsuit.
60
At base, the Kleiner workplace had similar attributes to the Wal-Mart workplace: the supervisors were male and the culture fostered the advancement of male candidates by allowing implicit biases against 50 female candidates to play a role in promotion and pay decisions. Kleiner merged two male-dominated professional worlds-finance and tech. The Silicon Valley tech industry has been widely criticized as being maledominated and, at times, hostile to female intrusion. 61 The tech industry's reluctance to hire and promote female professionals may flow from general antipathy towards women in the STEM fields, which has led to male-dominated contexts in higher education and professional environments. 62 The Silicon Valley tech culture is heavily populated by men who have not worked with women and lack an understanding of female colleagues without reference to stereotypes. 63 Banking and finance has long been male-dominated, with a culture so testosterone-driven as to be examined academically and immortalized in pop culture. 64 Banking has evolved into a better environment for female employees, but the world of venture capital financing is still male-dominated and focused on big deals and major players. 65 This blending of professional cultures defined the Kleiner culture, and Pao argued that these factors, among others, interfered with her opportunities for success in the firm.
A Kleiner on all of Pao's claims. 66 On the issue of gender discrimination, the jury voted 10-2 in favor of Kleiner with the vote counts split evenly by gender. 67 On the question of whether Kleiner had retaliated against Pao for complaining of sexual harassment by not promoting her to partner, the jury again found in favor of Kleiner 10-2. 68 She was awarded no damages by the jury on any aspect of her claim.
69
Workplace discrimination lawsuits are notoriously complex and risky at trial. It is very hard to determine how a jury will react to the parties in the case, who are invariably witnesses, and to information about the culture in each workplace. In most Title VII claims, a jury will most likely hold a defendant accountable when a female employee is forced into a sexual relationship with a supervisor or required to work in an area with posted pornography and sexually offensive content. Most juries will be sympathetic to a woman who is denied a job, pay, benefits, or promotion because of her gender, her pregnancy, or her caretaker responsibilities. In the past 50 years, society has evolved to a point where acceptance of this level of indignity is marginalized. However, people continue to use stereotypes as a means to assess the parties in a lawsuit and the relevant facts.
70 If a juror, male or female, follows the stereotype that successful women are pushy and unpleasant, that juror will be inclined to assess the female plaintiff's performance evaluations as true reflections of a person who is hard to work with, regardless of gender.
71 Likewise, if a juror is inclined to believe that a female subordinate is more likely to have seduced her boss than he is to have harassed her, that juror is inclined to disbelieve a woman's allegation of sexual harassment and retaliation. 72. Brekke, supra note 66.
jury views the facts, thus negating any practical application of second generation discrimination.
C. Wal-Mart v. Dukes
Wal-Mart v. Dukes is an employment discrimination lawsuit filed in federal court in 2001, grounded in the law protecting women from genderbased discrimination in the workplace. 73 The case alleged, based on the experience of lead plaintiff Betty Dukes and others, that Wal-Mart made promotion decisions that favored male employees and paid women less than their male counterparts in comparable positions. 74 At base, the plaintiffs alleged that Wal-Mart's corporate policy of allowing individual managers to make discretionary pay and promotion decisions created a corporate culture that discriminated against women, while allowing male employees to succeed and advance. 75 The Dukes plaintiffs did not allege that Wal-Mart had an express corporate policy against the advancement of women, rather the plaintiffs complained that the "local managers' discretion over pay and promotions is exercised disproportionately in favor of men, leading to an unlawful disparate impact on female employees." 76 Plaintiffs further alleged that because Wal-Mart was aware that its policies had the effect of disadvantaging female employees, its refusal to alter the policies allowing manager discretion amounted to disparate impact, making Wal-Mart liable to all employees negatively affected by the discretionary pay and promotion policies. 77 The lawsuit, styled as a class action lawsuit brought under 28 U.S.C. § 1332(d), sought injunctive and declaratory relief, back pay, and punitive damages.
78
The lawsuit reached the United States Supreme Court by Wal-Mart's appeal of a district court decision certifying the class, which was affirmed by the court of appeals. 79 The focus of Wal-Mart's appeal was on the decision to certify the class identified as consisting of "all women employed at any Wal-Mart domestic retail store at any time since December 26, 1998, who have been or may be subjected to Wal-Mart's challenged pay and management track promotions policies and procedures." 80 The plaintiff class was estimated at 1.5 million persons and thought to be one of the largest class actions ever, particularly in the context of a Title VII gender discrimination or disparate impact lawsuit.
81
As the Court noted, the size of Wal-Mart's operations and total number of employees nationwide created the risk of large-scale action if Wal-Mart employed discriminatory practices in evaluating employees for promotion and pay increases. 82 The scale of the lawsuit, when combined with the disparate impact theory, created an ambitious proposition for litigation. The plaintiffs would have to show not that one, a few, or even a district of Wal-Mart's female employees were adversely impacted by the discretionary pay and promotion policies, but that all female employees had suffered harm. Given that pay and promotion policies were discretionary, thus unique to every store, region, or district, the alignment of all female employees into one class created insurmountable difficulties under Federal Rule of Civil Procedure 23, particularly the requirement that all members of the class share questions of law and fact in common. 83 Although not the primary purpose of this Article, the Rule 23 context of the Court's decision is important to the case's role in the overall analysis of implicit bias. The Rule 23(a) requirement of commonality forms one of four prerequisites to class certification, regardless of the remedies sought. 84 Traditionally, the class's ability to demonstrate at the certification stage that all the class members shared common questions of fact or law rested largely on the description of the class as provided in the Complaint. 85 Through early workplace discrimination cases, plaintiffs learned that a certain type of overreaching in the class description could lead to a failure to certify a class under Rule 23. 86 For example, attempts to certify classes of workers who were not promoted based on a discriminatory reason in the same lawsuit with persons who were not hired based on discriminatory reasons failed the commonality requirement because the class contained two distinct groups of persons who had suffered differing injuries. 87 In those cases, the common feature was the defendant; the same employer had acted against both current and prospective employees.
In the Dukes lawsuit, the class description limited itself to female employees at United States retail stores after December 26, 1998. 88 The class was further limited to those female employees who had been subjected to the relevant policies. 89 Estimates on the numerical size of the class were based on Wal-Mart's employee data, but the actual numerical size of the class could only be determined after the class was certified and given notice of the action. 90 Justice Scalia, writing for the majority, identified early in the opinion that "the crux of this case is commonality."
91 Justice Scalia noted that the mere fact that a group of employees all claim to have been discriminated against by their employer is insufficient to show commonality-the claims must depend on a "common contention."
92 "'What matters to class certification . . . is not the raising of common "questions" . . . but rather the capacity of a classwide proceeding to generate common answers apt to drive the resolution of the litigation.'" 93 Based on this broad reading of the commonality requirement, the Court found that establishing commonality "necessarily overlaps" with an analysis of plaintiffs' claims that Wal-Mart engaged in a pattern or practice of discrimination. 94 The commonality analysis served as the Court's platform to analyze the plaintiff class's Title VII claim based on the theory of second generation discrimination. 95 Second generation discrimination stands apart from first generation discrimination as it involves subtle actions and patterns of preference that exclude certain groups over time. 96 First generation discrimination involves easy-to-recognize, blatant 87 (calling such claims "second generation" discrimination claims because they are "difficult to trace directly to intentional, discrete actions of particular actors"). discrimination, such as has been litigated in Title VII cases since the 1970s. 97 The Court in Dukes recognized that second generation discrimination was a viable theory of recovery under Title VII, and even noted that giving discretion to lower-level supervisors can create liability for the employer under a disparate impact theory of discrimination, as a "'system of subjective decision-making [can have] precisely the same effects as a system pervaded by impermissible intentional discrimination.'" 98 But the Court imparted that the fact that one manager may use discretion inappropriately does not create a common question of law or fact for the entire employee class. 99 Justice Scalia, writing for the Court, found that to certify the class the plaintiffs must show a common mode of exercising discretion that affects all employees in the company.
100
In reaching this decision, the Court conducted what was, for all intents and purposes, a merits analysis of plaintiffs' claim. The court reviewed and rejected three categories of evidence the plaintiffs brought forth to show the company-wide effect of the discretionary pay and promotion policies. First, the plaintiffs had submitted statistical evidence regarding the disparities in pay and promotion for female employees throughout Wal-Mart retail stores. 101 The Court found the evidence insufficient to show commonality, noting that even if the data showed disparities across regions or across the nation, it was insufficient to show how the challenged employment practice tied together the claims of approximately 1.5 million employees. 102 In this regard, the Court suggested that the plaintiff class members needed individual proof of injury, a position completely inapposite to class action litigation. The plaintiffs also submitted anecdotal evidence-statements from female employees at various retail stores. 103 The true, the evidence was not enough to demonstrate company-wide discrimination.
104
The majority's review of the evidence submitted at the certification stage and its analysis of the second generation discrimination claim under Title VII contain several outstanding observations which belie the majority's inability to understand the difficulties women have navigating the mixed-gender workplace. Notably, the Court finds that managers are unlikely to rely on gender-based criteria when using discretion to promote or raise pay for employees. 105 The Court reasoned that the manager would be unlikely to do so when there are corporate policies that forbid sex discrimination. 106 This analysis assumes that the supervising managers are all of impeccable character and will defer at all times to the company's direction. What is more likely, however, is that the store manager will see the company's gender discrimination policies as legal requirements the company must publish and any training on those matters as a part of the job he must endure. He is also more likely to promote people he likes, regardless of gender. 107 If his preferences create greater affinities with other men, then those employees stand a greater chance at promotion. 105. Id. at 355 ("[L]eft to their own devices most managers in any corporation-and surely most managers in a corporation that forbids sex discrimination-would select sex-neutral, performancebased criteria for hiring and promotion that produce no actionable disparity at all. Others may choose to reward various attributes that produce disparate impact -such as scores on general aptitude test or educational achievements.") (internal citations omitted); see also id. at 357 ("Some managers will claim that the availability of women, or qualified women, or interested women, in their stores' area does not mirror the national or regional statistics. And almost all of them will claim to have been applying some sex-neutral, performance-based criteria-whose nature and effects will differ from store to store.").
106. (2014), http://nextions.com/wp-content/uploads/2017/05/written-in-blackand-white-yellow-paper-series.pdf [http://perma.cc/UDV4-MSK6]. In the study by Dr. Reeves, a memo that included grammatical and analytical mistakes was disseminated to 60 law partners. Half of the partners were informed the memo writer was a black third-year student at NYU and half were told the writer was a white third-year student at NYU. For the exact same memo, the black writer scored an average rating of 3.2 out of 5 and the white writer scored an average rating of 4.1 out of 5.
Id.
108. Sarine, supra note 107, at 1368.
Managers, like all humankind, may be prey to biases of which they are unaware. The risk of discrimination is heightened when those managers are predominantly of one sex, and are steeped in a corporate culture that perpetuates gender stereotypes.
109
The practice Justice Ginsberg describes has even been elevated to an art under the label "mentoring,"
110 where mentors are those in the position to bring along others. But if the mentors are men, and those men tend to self-replicate in their selections for mentees, the collective effect of that subjective process in an organization is gender discrimination. Despite its reference to second generation discrimination as a viable Title VII theory, the Dukes majority was blind to the reality of workplace exclusion. The Court's blindness delivered the fatal blow to Betty Dukes and her coworkers.
III. IMPLICIT GENDER BIAS AND SECOND GENERATION DISCRIMINATION
Ellen Pao and Betty Dukes both worked in environments where implicit bias operated underground, allowing workplace policies to erupt into full-fledged workplace discrimination. The unifying component in both cases is male-dominated leadership at the top. In both cases, the predominantly male leadership was not allowed, through the workplace structure, to interact with women colleagues at the same level. Thus, there was little opportunity for male supervisors to challenge their own implicit understanding of male to female differences in society and, more specifically, in the workplace. If a male supervisor believes women are more emotional and his experiences validate this bias, he will have difficulty overcoming this bias when interacting with women in the workplace. Without malice, the male supervisor may operate on a presumption that men make better managers, as males are less emotional and more operational. If these implicit biases can operate without challenge, either through structural policies or a lack of cross-gender interaction, the result is a homogeneous workplace where female [e]mployee training system under which a senior or more experienced individual (the mentor) is assigned to act as an advisor, counselor, or guide to a junior or trainee. The mentor is responsible for providing support to, and feedback on, the individual in his or her charge.").
employees cannot ascend. This implicit bias and its consequences are at the core of the existing theory of second generation discrimination, as alleged by Dukes and Pao, and the new theory of Third Generation Discrimination.
A. First Generation Discrimination
The first generation of gender-based discrimination cases dealt with workplace policies that appear draconian by 21st century standards. Early cases involved women struggling simply to attain simple job retention and security. 111 The relative meaning of the word "sex" within the 1964 Civil Rights Act, specifically within Title VII, was tested through a series of early cases.
112 Ida Phillips, who was denied even an opportunity to apply for a position on the assembly line at Martin-Marietta Corporation because she had preschool-aged children, was vindicated when the United States Supreme Court ruled that Title VII required that "persons of like qualifications be given employment opportunities irrespective of sex."
113
Brenda Mieth sued the state of Alabama when she was denied the opportunity to be an Alabama State Trooper because she weighed less than 160 pounds. 114 Her lawsuit revealed the 160 pound rule 115 as a thin 111 . See generally THOMAS, supra note 2 (examining court cases focused on women's attempts to secure rights in the workplace).
112. 42 U.S.C. § 2000e-2(a) (2012) ("It shall be an unlawful employment practice for an employer-(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national origin.") (emphasis added). veil over the department's true purpose-not to have any women as Alabama State Troopers-and challenged the argument that physical strength was a bona fide occupational qualification (BFOQ) 116 of law enforcement. 117 The Court found there was room for an exception to job requirements which have a "disparate impact" on women, and that the BFOQ in question must be correlated to the job and effective at determining the necessary job requirement.
118
Another important round of first generation cases involved women suing employers under Title VII for sexual misconduct in the workplace. These cases expanded the legal heft of Title VII and outed a workplace indignity women had endured for years. In the most noteworthy case, Michelle Vinson suffered through years of relentless harassment by her supervisor at Meritor Savings Bank before finally seeking legal advice and filing suit under Title VII. 119 Her case, one of the first to bring suit on this theory, came to trial before a judge who disregarded Vinson's testimony, questioning the very existence of a sexual relationship because Vinson failed to complain about her boss to upper management, ultimately, ruling in favor of the defendant. 120 Only through appeals did Vinson receive relief when the United States Supreme Court held that "when a supervisor sexually harasses a subordinate because of the subordinate's sex, that supervisor 'discriminate[s]' on the basis of sex" under Title VII, thus adding the hostile work environment theory of sexual 116 . See 42 U.S.C. 2000e-2(e) (2012). The statute explains it is not unlawful to base employment decisions on the employee's religion, sex, or national origin "in those certain instances where religion, sex, or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise . . . ." Id.
117. See Dothard, 433 U.S. at 334. Dothard held that the defendants failed to rebut the plaintiff's prima facie case of discrimination by showing that strength was an essential characteristic of the job or that the height and weight restrictions were adequate to gauge strength. However, the Court found that the physical requirements could constitute a BFOQ per §703(e) of Title VII upon a showing that the female prison guards could create a security threat in Alabama's maximum security prisons, which are "characterized by rampant violence and a jungle atmosphere." Id.
118. Id. at 345 (Marshall, J., dissenting). Justice Marshall dissented from the application of the BFOQ exception applied here, noting that "the real disqualifying factor in the Court's view is '(t)he employee's very womanhood.'" Justice Marshall further stated that "the danger in this emotionally laden context is that common sense will be used to mask the 'romantic paternalism' and persisting discriminatory attitudes . . . ." Id. harassment as another basis for gender-based workplace discrimination lawsuits under Title VII.
121
As this first generation of workplace discrimination litigation moved into the 1980s, employers began to adjust by creating policies that avoided discrimination against women generally, including pregnant women and women with children.
122 Social norms adjusted as well, marked by protests and other political statements offered in response to Title VII litigation and the Court's apparent support for gender-based workplace discrimination cases under Title VII. 123 Despite this growth and change, other more subtle types of discrimination led to court challenges. Pricewater House v. Hopkins is notable. 124 Hopkins was denied a partnership in a prestigious accounting firm and sued her employer under Title VII. 125 The case brought forth evidence of Hopkins's employee evaluations, revealing how private conversations among men about women can contain the same discriminatory imperative as overt statements and actions. 126 Hopkins's partnership evaluations contradicted the firm's positive partnership nominating statement by criticizing her "unduly harsh" manner and suggesting she be more feminine in her manner. 127 Her partnership application was put on "hold" and Hopkins was counseled by her mentor to "walk more femininely, talk more femininely, dress more femininely, wear make-up, have your hair styled, and wear jewelry." 128 Hopkins was in a " 128. Id. at 235 ("But it was the man who, as Judge Gesell found, bore responsibility for explaining to Hopkins the reasons for the Policy Board's decision to place her candidacy on hold who delivered the coup de grace: in order to improve her chances for partnership, Thomas Beyer advised, Hopkins should 'walk more femininely, talk more femininely, dress more femininely, wear make-up, have her hair styled, and wear jewelry.'").
woman is seen as feminine she will be viewed as less competent, but if she is seen as masculine she will be less likeable. 129 Hopkins argued this "double-bind" was based on stereotypes and amounted to gender discrimination. 130 The Supreme Court agreed, finding that the partners had engaged in sex stereotyping, which led to her partnership denial and amounted to a Title VII violation. 131 Hopkins's case, which bears an eerie factual similarity to Ellen Pao's case, is considered one of the first examples of second generation discrimination.
132

B. Second Generation Discrimination
Second generation discrimination, also known as structural discrimination, is a theory developed by Columbia Professor Susan Sturm as a means to pursue relief for workplace discrimination under Title VII. 133 In her groundbreaking 2001 article, Sturm explored the role of implicit bias in workplace policies and established a legal theory that argued implicit bias among supervisors or managers; stating that those persons holding higher positions in the workplace hierarchy lead to policies which favor the majority demographics, typically white and male. 134 The theory argues that gender-based discrimination flows from "ongoing patterns of interaction shaped by organizational culture." 135 The interactions, particularly those interactions between male employees, influence access, workplace conditions, and the opportunities for n employer who objects to aggressiveness in women but whose positions require this trait places women in an intolerable and impermissible catch 22: out of a job if they behave aggressively and out of a job if they do not. Title VII lifts women out of this bind." In evaluating the testimony regarding sex stereotyping offered by Plaintiff's expert Dr. Susan Fiske, the Court noted that "[i]t takes no special training to discern sex stereotyping in a description of an aggressive female employee as requiring 'a course at charm school.' Nor, turning to Thomas Beyer's memorable advice to Hopkins, does it require expertise in psychology to know that, if an employee's flawed 'interpersonal skills' can be corrected by a soft-hued suit or a new shade of lipstick, perhaps it is the employee's sex and not her interpersonal skills that has drawn the criticism." Id. at 256 advancement over time. 136 If the group that controls access, conditions, and opportunities is all male, that group will begin to define "fit" and "success" in terms of those who fit and are successful in the workplace environment. 137 The result is that traits deemed as masculine will take on a positive cast in the workplace, whereas traits deemed as more feminine will be unusual, misunderstood, and devalued in a male-dominated workplace environment. 138 Ultimately, the male-dominated culture can lead to overt statements of bias, but second generation theory cases do not typically involve bad actors who harass and discriminate in the manner more easily prosecuted under Title VII. 139 Rather, the bias-based culture works to affirm sexual stereotypes, thus confirming the biases of male workers-whether conscious or unconscious-and leading to a discriminatory workplace environment for women who attempt to join or advance. 140 Sturm notes the discriminatory effect of "sex segregation and marginalization" in a workplace environment where stereotype-based biases impact overall workplace culture. 141 Comments or behavior, which may not lead to gender exclusion in an integrated environment, can be discriminatory when occurring in a workplace environment that is maledominated and not diverse. 142 Sturm uses the following law firm example to define the key features of second generation discrimination:
Consider a large law firm in which complaints have surfaced about a series of issues involving gender. Almost half of the firm's associates are women, but the representation of women drops off precipitously at the senior associate/junior partner level. The firm's senior management 136 (1993) . Teresa Harris sued her employer for sexual harassment after being forced to quit her job to avoid her supervisor's sexual advances. She appealed her case to the United States Supreme Court. The Supreme Court found that a hostile environment cannot be proven by one single factor and struck down a requirement that the plaintiff alleging a hostile environment show psychological harm. Id.
140. Sturm, supra note 11, at 471-75. 141. Id. at 471 ("The overall organizational culture affects the extent to which particular acts produce bias in a given workplace. Comments or behavior occurring in conjunction with sex segregation and marginalization may be discriminatory, while the same statements may produce little gender exclusion in a more integrated context.").
142. Id.
is almost entirely male. Several firm departments, such as tax and mergers and acquisitions, have particularly low numbers of women. Lawyers at this firm "work around the clock" and frequently collaborate on large and complex cases. For many lawyers, the law firm functions as both their professional and social community. Decision [-] making about personnel issues is largely subjective and discretionary, with little systemic assessment of its efficacy or fairness. Advancement depends upon informal decisions about assignment of cases, access to training, and exposure to significant clients. Mentoring of new lawyers, which is also crucial to professional success, blurs the line between personal and professional interaction.
A group of women has questioned recent decisions denying women promotion to partnership, the firm's general failure to retain and promote women despite comparable entry credentials, and a series of individual incidents that triggered complaints of sexual harassment and gender bias. In part because the firm aggressively recruits women at the entry level and fails to track patterns in work assignment and promotion, the firm's management has been largely unaware of any problem until these complaints arose. The complaints involved a range of issues: differences in patterns of work assignment and training opportunities among men and women; tolerance of a sexualized work environment by partners who are otherwise significant 'rainmakers;' routine comments by male lawyers, particularly in the predominantly male departments, on the appearance, sexuality, and competence of women; harsh assessments of women's capacities and work styles based on gender stereotypes; avoidance of work-related contact with women by members of particular departments; and hyper-scrutiny of women's performance by some, and the invisibility of women's contributions to others. These complaints coincide with a concern about low morale and productivity among diverse work teams. Upon examination, the firm discovers dramatic differences in the retention and promotion rates of men and women in the firm.
143
In Sturm's law firm example, the firm has developed recruitment practices that encourage hiring female associates, but it has failed to create a culture that allows female associates to achieve and advance. The failure of the firm to assess its internal culture relative to its diversity goal leads to the type of homogeneous environment characteristic of workplaces where female employees experience second generation discrimination. Second generation gender discrimination addresses a complex problem as the discriminatory behaviors are based in attitudes, which a 143. Id. at 469-71.
person may not understand he possesses. 144 In a law firm environment like the example, it is unlikely the senior management partners and the lawyers in the male-dominated practice areas view themselves as persons who are biased against women. 145 If asked about gender bias, they are most likely to state they support equal access for male and female lawyers, they would welcome more qualified women into the firm's upper levels, and they have worked with many talented female lawyers. 146 And although some men may offer these remarks as cover for gender-based attitudes about the roles of men and women in the workplace and the home, most do not have a conscious understanding of bias in their workplaces or elsewhere. The role of implicit bias, the unconscious bias based on stereotypes that manifests in attitudes and behavior, is most impactful in sex-segregated environments, where exclusionary behavior goes unchallenged. 147 Sturm recognizes three possible constructs within the theory of second generation discrimination.
148 First, the workplace utilizes a facially-neutral policy, in which the bias-based discrimination violates a "norm of functional, as opposed to formal, equality of treatment" by applying a facially-neutral practice or policy to a group of similarly situated employees. 149 In this construct, the focus is on a group of employees that is predominantly female, such that female employees are disproportionately impacted by the practice or policy. 150 The second construct contemplates the effect of formal policies on the dominant group, evaluating whether a workplace policy violates a norm of equal access. 151 The third construct contemplates stereotype and bias, analyzing ("This theory defines discrimination to include differences in treatment based on group membership, whether consciously motivated or not, that produce unequal outcomes.").
151. Id. ("Second generation bias could also violate a norm of equal access, which defines discrimination to include employment decisions that are formally fair but functionally biased in favor the effect of using sex stereotyping to exclude.
152 These three constructs create a self-perpetuating cycle of discriminatory policies and actions, labeled here as the Second Generation Discrimination Continuum (see Figure 1 .1).
The Dukes case was premised on the theory of second generation discrimination, challenging Wal-Mart's policies and practices as defined by the unchallenged implicit biases of male supervisors who had the discretion to promote from within. 153 The outcome and reasoning in Dukes highlights the complexity of second generation discrimination theory as each of the theory's three constructs were at issue. First, the discretionary promotion policies at Wal-Mart invoked the first construct, labeled as Phase I on the Continuum, in that the formal policies of promotion focused on group membership. The discretionary promotion policy allowed a manager to promote from a group of retail employees.
154
The policy was not directed at women, but at a group of employees.
155 At Wal-Mart that group of employees was predominantly female. 156 The discretionary promotion policy regulated the availability of promotion for this group, and the Dukes plaintiffs argued these facially-neutral policies hindered female employees' access to management positions. 157 The use of a discretionary promotion policy allowing the managers to evaluate the entire group negated any apparent discriminatory effect of the promotion policies, as the policies applied to the full group of eligible retail of the dominant group by using criteria that advantage one group over another for arbitrary reasons, meaning reasons that do not advance the articulated goals of the employment decision.").
152. Id. at 474 ("A third possibility is that these subtle, exclusionary practices violate an antisubordination principle, which itself is a plural normative category that could include stereotyping, gender policing, undermining women's competence, or maintaining gender or racial hierarchy."). 154. See Wal-Mart, 564 U.S. at 343 ("Wal-Mart permits store managers to apply their own subjective criteria when selecting candidates as 'support managers,' which is the first step on the path to management.").
155. Id. (explaining that all hourly retail employees were theoretically eligible for promotion to an entry level management position as a "support manager," thus the group effected by the facially neutral promotion policy consisted of all non-management Wal-Mart employees).
156. Id. at 370 (Ginsberg, J., dissenting) (explaining that female employees constituted 70% of the hourly jobs in the retail stores and only 33% of the management positons at the time of the lawsuit).
157. Id. at 344 ("These plaintiffs, respondents here, do not allege that Wal-Mart has any express corporate policy against the advancement of women. Rather, they claim that their local managers' discretion over pay and promotions is exercised disproportionately in favor of men, leading to an unlawful disparate impact on female employees . . . .").
employees, and thus were not targeted at the female employees. 158 However, when allowed to operate in a sex-segregated environment, where biases existed and were unchallenged, the effect of this formal policy was to functionally marginalize the female employees.
159
The second construct in second generation discrimination, labeled Phase II on the Continuum, evaluates whether a workplace policy violates a norm of equal access, considering employment decisions that are formally fair, but functionally biased in favor of the dominant group 160 (see Figure 1.1) . In Dukes, the discretionary promotion policy was formally fair-it allowed promotion for any eligible employee. 161 It was the male-dominated management that allowed this formally fair policy to become functionally biased as managers promoted persons like themselves.
162 Also, Wal-Mart's promotion policy included criteria like the ability to relocate, a qualification more accessible to men in traditional families where the male head of household can move and the family will follow. 163 By allowing these policies to operate unchecked by corporate supervisors, the policies favored the dominant group-the male employees.
Wal-Mart's policies and practices also implicated the third construct of second generation discrimination, labeled as Phase III on the Continuum, which addresses the effect of using sex stereotyping to exclude. 164 If male managers witnessed the exclusion of women as less suited to management, through the relocation policy or otherwise, those male managers were then validated in their beliefs that men were better candidates for promotion. The corporate culture evolved from there into a culture with male-dominated management-a single-sex environment that offered no check on bias. 165 158. Id. 159. See id. at 371 (Ginsberg, J., dissenting). 160. See Sturm, supra note 11, at 473. 161. Wal-Mart, 564 U.S. at 343 ("Admission to Wal-Mart's management training program, however, does require that a candidate meet certain objective criteria, including an above-average performance rating, at least one year's tenure in the applicant's current position, and a willingness to relocate.").
162. Id. at 372-73 (Ginsberg, J., dissenting); see also Reinsch & Goltz, supra note 153, at 264, 279.
163. See generally Williams, supra note 138; Wal-Mart, 564 U.S. at 370 (Ginsberg, J., dissenting). Justice Ginsberg's dissent noted the complexity of a relocation requirement for working women who may not be the sole income in the family or may require family support to maintain a job. Id.
164. See Sturm, supra note 11, at 465. 165. See id. at 473.
The third construct doubles back to the first, and a continuum of unchecked bias develops: facially-neutral formal policies develop, the formal policies are applied disproportionately based on the gender demographics of the subject group of employees, the female employees have restricted access under the formal policies, the male employees access management as a favored dominant group, and the male-dominated manager group is allowed to employ discretion based on sex stereotypes unchecked by a formal corporate practice. This interplay between the three constructs creates a continuum wherein the result is a continuous culture of bias and discrimination (see Figure 1 .1). 166. See generally Sturm, supra note 11. The Second Generation Discrimination Continuum diagramed here is intended to visually represent Sturm's description of the various theories, herein called constructs that are components of the general theory of second generation discrimination. In considering Sturm's description, it became apparent how these components work together in a workplace to create a culture where the dominant group is able to discriminate, perhaps without conscious knowledge of the discrimination, further marginalizing the subordinate group(s). Ellen Pao argued the effect of the Continuum in her case against Kleiner. 167 First she argued Phase I, that facially-neutral policies on promotion to partner were operating to functionally prohibit women from advancement. 168 As opposed to Wal-Mart in the Dukes case, where the retail employee group eligible for promotion was predominantly female, Pao's group of Kleiner executives eligible for partnership was predominantly male. 169 Even so, the facially-neutral policies functioned in a discriminatory manner when applied to the female candidates.
170
Kleiner relied on supervisor recommendations in evaluating executives for partnership.
171
In fact, the facts in Pao's case are frightfully similar to the facts in Price Waterhouse.
172 Pao, like Hopkins, was groomed for partnership, being given responsibilities commensurate with partnership, and encouraged that she was moving forward in the company.
173 Also like Hopkins, Pao struggled with the masculine/feminine balance in her workplace.
174 Both women received simultaneous criticism for being abrupt, yet weak.
175 Both women were considered interpersonally difficult, with reviews that reported masculine behavior, such as cursing and shouting, and being "difficult" to work with in various ways.
176 Both women struggled with the "double-bind" associated with being a woman in a man's career. 177 The facially-neutral rules regarding partnership at Kleiner and Price Waterhouse were not discriminatory; however, the over-reliance on partner evaluations, specifically the interpersonal 176. Kleiner Trial Brief, supra note 51, at 6 (asserting that Pao was labeled "territorial" while also criticized as "reluctant to speak out."); see also Correll & Simard, supra note 71. An analysis of 200 performance reviews in a large tech company showed women tended to receive vague feedback, whereas men were more likely to receive developmental feedback targeted to business outcomes. The study also showed negative feedback to women tended to focus more on communication and interpersonal skills. Id.
177. See generally Correll & Simard, supra note 71; see also Price Waterhouse, 490 U.S. at 235.
reviews of the candidates, turned neutral policies into policies that functioned in a discriminatory manner, limiting the ability of women to advance to partnership. 178 The discriminatory effect of Phase I moves the Continuum forward to Phase II wherein the male employee is part of a favored dominant group for management positions. The facially-neutral partnership evaluation policies at Kleiner and Price Waterhouse worked effectively for the male candidates attempting to advance into a partner group composed of other men. Although the same weight may have been given to evaluations for both men and women, men's evaluations generally contained less negative assessments regarding interpersonal behavior. 179 If the male candidate was harsh or abrupt, his behavior may have been overlooked as it was expected of men in the firm's culture, or it may have been praised as signs of intelligence, seriousness, or competence. 180 Thus, evaluations have different weight in a sex-segregated environment where male culture dominates. 181 As a result, the policies act to favor the dominant group and, therefore, more men are made partner. 182 The Continuum then moves into the Third Phase-the maledominated partner group is allowed to evaluate others based on sex stereotypes unchecked by a formal corporate practice. 183 At Kleiner and Price Waterhouse, the majority of partners were men. 184 To the extent those men held implicit biases against women, those biases were allowed to operate unchecked either by corporate policy or by cross-gender integration. There were no women in the upper hierarchy to police the application of facially-neutral partnership evaluation policies. 185 Also, the male partners had few women colleagues to interact with, thus greatly reducing the possibility that implicit biases against women would be displaced by interaction with same-level colleagues. 186 Without a check on the firms' policies, the male partners have no incentive to change or improve policies, thus allowing sex stereotyping and implicit bias to continue to operate in the firms' institutional culture. In both Pao and Price Waterhouse, unchecked sex stereotyping is evident in the partnership evaluations. 187 Undoubtedly, litigation, which revealed the language in partner evaluations as evidence of the Title VII claims, led to changed practices. Imagine that Kleiner changed its evaluation policies after Pao's suit to remove narrative comments from the relevant form, allowing partners to provide only a numbered score on evaluations. If so, the new evaluations would have to be approved by male management. If the male management possesses implicit biases against women in the tech and banking industries, it is unlikely the new evaluation forms will take the second generation effect into consideration. At that point, the discriminatory pattern returns to the top of the Continuum with a facially-neutral policy functioning as discriminatory when applied to female candidates.
IV. CONSIDERING THE ROLE OF THE COURT SYSTEM-THIRD GENERATION DISCRIMINATION
Second generation discrimination theory has yielded mixed success in Title VII litigation. The cases examined here, with the exception of Price Waterhouse, are examples of the theory's failure to garner recovery for the plaintiff. It is reasonable to assume that at least some portion of the claims' failures were due to factors unique to each case; however, both Pao and Dukes involved attempts to explain the complex continuum of implicit bias to juries and judges. This section analyzes the role of gender bias in the court system and theorizes that gender discrimination cases based on implicit bias may not be successful if presented to a fact-finder or reviewing court that employs its own implicit bias to the challenged employer actions, resulting in a Third Generation of gender discrimination. courts and litigants have struggled to effectively implement strategies that determine the role of jurors' implicit biases in decision-making. 198 As noted in Part II above, implicit biases often operate without acknowledgement by the holder. 199 A person may not be aware of her own biases or the role stereotyping has played and does play in her decisionmaking. 200 If the holder is unaware of the bias, the voir dire process is unlikely to reveal biases that can affect the outcome of a trial, as a juror can honestly answer a voir dire question without revealing an outcomedeterminative bias. 201 Research has been done on the role gender plays in courtroom dynamics, finding that juries react differently to female attorneys and female litigants. 202 The research supports the view that implicit bias effects the juror's assessment of the case depending on what is at issue, who is arguing the case, and who is seeking relief. 203 How can claims for second generation discrimination prevail if implicit bias against women is at play in the courtroom, especially in a workplace discrimination case, like Ellen Pao's, where a female plaintiff who was represented by a female attorney 204 was seeking relief from a maledominated employer through a jury equally divided between men and women? 7 (1985) . Research completed by Hodgson and Pryor studied the relationship between attorney's gender and perceived credibility and showed that it was the women participants who rated female attorneys significantly lower on six of the twelve credibility scales. In the Hodgson and Pryor study, research participants read a summary of a mock court case involving charges of breaking and entering. The participants then listened to an audiotape of a closing argument. The closing arguments were the exact same textually but half of the participants heard a female attorney give the argument and the other half heard a male attorney give the argument. The results of the study showed that women rated the female attorney significantly less intelligent, less friendly, less pleasant, less capable, less expert, and less experienced than the male attorney, while male participants did not show any preference in attorney gender. Even though male participants did not show a significant preference in attorney gender, the client represented by the female attorney received more guilty verdicts. Also, when the participants were asked if they would hire the attorney they heard, it was the male attorney who participants stated was more likely to be hired. This study suggests that women attorneys face the hardest battles with other females, both clients and jurors. The Pao jury was composed of equal numbers of male and female jurors. 205 However, it is naïve and somewhat offensive to assume that female jurors are less biased against female litigants and attorneys. In fact, research supports the opposite conclusion. When the relationship between the attorney's gender and perceived credibility was studied, female participants rated female attorneys significantly lower on six of twelve credibility scales.
206 Women "rated the female attorney significantly less intelligent, less friendly, less pleasant, less capable, less expert, less experienced, and less trained" than the male attorney. 207 Another study showed that women hold other women to higher standards than men when evaluating competence. 208 In considering why jurors show preferences for male attorneys, another study indicated that certain personal characteristics and traits are typically associated with the perception of attorney competence, and those traits are typically deemed masculine, not feminine, traits.
209 Aggressive attorneys were typically more successful than passive attorneys, and aggression as a trait is associated positively in men and negatively in women. 210 In contrast, emotion is a trait associated positively in women and negatively in men. 211 In the courtroom, a female attorney who is aggressive elicits negative responses, whereas an aggressive male attorney is viewed as effective, zealous, and skilled. Participants were asked to play the role of a hiring professional. Each participant was given a folder that included a job description, resume, and evaluation form. The job description remained the same where the job title was either executive secretary or an executive chief of staff position. All participants reviewed the same resume with half of the resumes having the name Kenneth and the other half having the name Katherine. The participants would decide if they would hire the applicant they were reviewing. The data suggested only female participants showed evidence of predicted patterns and were harsher on female applicants. In study two, 64 participants were presented with 16 applications to consider for a position of mechanical engineer. The applications created seven pairs and one resume was a female's name and the other a male's name. They were to view 14 applicants from the pool and select three to move on to the short list and then from those applicants, one would be hired. This study showed that women would be more likely to make the short list but less likely to be hired.; see also The double-bind for female attorneys in the courtroom comes into play when a female attorney exhibits a feminine trait, such as emotion.
213
The female attorney who is viewed as emotional may lose credibility with the jury because she is seen as unreliable, rather than passionate. 214 A study of personal injury cases showed that male-dominated juries awarded higher damage amounts to male plaintiffs and lower damage amounts to female plaintiffs. 215 Female-dominated juries awarded female plaintiffs above average damages in only 3% of cases studied. 216 Other studies have found that female plaintiffs seeking damages in wrongful death cases with the loss of a male spouse are more likely to prevail and receive a higher damages award, whereas male plaintiffs seeking damages for wrongful death of a female spouse prevail less and receive smaller damages awards.
217
The research referenced here demonstrates the overwhelming complexity of gender bias in the courtroom. The research shows that gender bias, predominantly implicit gender bias, effects the jury's assessment of the facts and parties in the case. 218 A juror may assume the female plaintiff provides less financially, and should thus receive a smaller award in a personal injury case and a larger award in a wrongful death case where she is the surviving spouse. 219 Likewise, a juror may generally disfavor a female litigant or attorney if the litigant or attorney is 213. Id.; see also Brief for Amicus Curiae, supra note 129 (defining the "double-bind" dynamic).
214. Hahn & Clayton, supra note 209, at 550. 215. Stuart Nagel & Lenore Weitzman, Sex and the Unbiased Jury, 56 JUDICATURE 108, 109 (1972) (explaining that male-dominated juries awarded amounts 12% above the average award to male plaintiffs and 17% below the average award to female plaintiffs in cases with the same or substantially similar injury claims).
216. Id. at 110. Nagel and Weitzman analyzed data collected by the Jury Verdict Research Company in 364 personal injury cases. They examined the gender composition of the juries who served on these cases and the magnitude of the damage awards for the prevailing plaintiffs. The study notes that in most cases the male plaintiffs suffered more severe injuries and this discrepancy could factor into the study's conclusions. Id. 218. Kang et al., supra note 12, at 1144 ("Our default assumption is juror unexceptionalismgiven that implicit biases generally influence decisionmaking, there is no reason to presume that citizens become immune to the effects of these biases when they serve in the role of jurors. Leading scholars from the juror bias field have expressly raised the possibility that the psychological mechanisms might be 'unintentional and even non-conscious processes.'") (internal citations omitted).
219. Id.
aggressively seeking relief. 220 It may be impossible for plaintiffs like Betty Dukes or Ellen Pao to prevail when the case itself examines gender bias and places the issues of implicit bias and discrimination before the jury.
B. Implicit Bias and the Judiciary
The previous section raised the question of how implicit bias can operate with regard to the jurors' evaluations of the case, the lawyers, and the parties. Our system of civil justice puts trial judges in the role of presiding over the civil trial and appellate judges over the appeal, thus any discussion of gender discrimination litigation must consider the role of implicit bias in the judiciary.
221
The trial judge presides over the jury selection process, often asking her own voir dire questions. 222 Based on Batson and J.E.B., the party challenging the use of peremptory challenges to exclude jurors based on race or gender makes the initial objection. 223 The burden then shifts to the other party to provide a neutral explanation for exercising peremptory challenges to include jurors of one gender. 224 The judge then evaluates the sufficiency of the proffered neutral explanation. 225 In racial discrimination cases following Batson, neutral explanations have included various factors, such as English language proficiency, as well as similarities in age, background, or neighborhood. 226 In gender cases, women have been excluded from juries based on neutral explanations, such as marital status, number of children, smiling during questioning, and eye contact. 227 The trial judge alone determines if the proffered reason for the peremptory strike is pre-textual, thus her own implicit biases can give effect to genderbased exclusion if she finds the explanations gender neutral. In sum, the 220. Hahn & Clayton, supra note 209, at 550. 221. The author intentionally switches between indicating the judges as male and female throughout the text to show that both male judges and females judges employ implicit biases against female litigants and advocates.
222 judge's own implicit bias may lead her to accept the pre-textual explanations. 228 The trial judge also functions as the gatekeeper in presiding over motions to dismiss at the pleading stage and later in the discovery process. 229 If a judge has an implicit bias against women, which can affect his assessment of the female plaintiff's gender discrimination claim, is he more likely to rule in favor of the party seeking dismissal? There are no studies that have tested whether biases, explicit or implicit, influence how actual trial judges decide motions to dismiss in actual cases. 230 However, there is no reason to think judges are immune from implicit bias. 231 When considering the role of the trial judge in determining pre-trial motions, we must consider the entire nature of making judgments. 232 Generally, judges turn to judicial experience and common sense when making determinations as to whether a party has a legally cognizable claim. 233 Common sense generally refers to the social context for making the relevant judgment-how do we understand the social context of the issues to be determined? 234 Studies have shown that people rely more on general categorical information, also known as schema, to make judgments when they lack specific information. 235 That reliance on categorical information can be further complicated when the judge either thinks he has more relevant information than is actually available, as at the pre-trial stage, or the information available is being assessed through his own implicit biases.
236
For example, in a Title VII case, the judge may be asked to rule on a motion to dismiss under Rule 12(b)(6), determining whether the plaintiff's claim is "plausible."
237 A ruling at this stage assesses the pleadings only, thus the judge lacks detailed factual information that would be available after discovery. 238 Given the lack of individuated information about the facts of the claim, the judge may rely more heavily on categorical assumptions, for example, assumptions about certain workplace environments or the general viability of workplace discrimination cases. 239 The judge may rely on her knowledge of past cases, such as Ellen Pao's case, which did not render a verdict for the plaintiff. She may rely on her own experiences in the workplace in the absence of fully developed facts about the case at bar. She may further consider herself better informed based on her own experiences and knowledge, which could lead her to rely too much on categorical information about gender discrimination cases. 240 This over-reliance on categorical information is an impediment to quality judgments as it allows the judge's implicit biases formed by her experiences to influence her assessment of the motion and the case.
Appellate judges are not immune from similar questions about implicit bias. It would be again unreasonable to assume that judges, even at the highest level, are immune from the biases we all experience. 241 In Dukes, Justice Scalia, writing for the majority, included statements that can be read to reveal his own inexperience with workplace discrimination and implicit bias. 242 In evaluating the unlikelihood that Wal-Mart information. For example, in order to come to an impression about a Latina plaintiff, we reconcile general schemas for Latina workers with individualized data about the specific plaintiff. When we lack sufficient individuating information-which is largely the state of affairs at the motion to dismiss stage-we have no choice but to rely more heavily on our schemas."). 236. Id.; see Yzerbyt et al., supra note 234, at 49. In discussing a study on social judgeability, the authors note that because participants in the study had received no individuating information about the study subjects, the study participants tended to judge the subjects in accordance with their schemas, or categorical information, about the subjects, basing their judgments on general, categorical information about comedians and archivists. managers would exercise discretion in a manner that disadvantaged female employees, Scalia stated:
To the contrary, left to their own devices most managers in any corporation-and surely most managers in a corporation that forbids sex discrimination-would select sex-neutral, performance-based criteria for hiring and promotion that produce no actionable disparity at all.
243
The majority further dismissed the plaintiffs' evidence of discrimination, which consisted of statistical evidence, anecdotal evidence, and an expert's social framework analysis. The expert concluded that Wal-Mart's culture and personnel policies made it vulnerable to gender discrimination. 244 The all-male majority's rejection of the social framework analysis as evidence of gender discrimination at Wal-Mart was perhaps most demonstrative of the majority's lack of understanding of the claim. 245 The opinion rejects wholesale the idea that certain social frameworks-those where male-dominated management is able to selfreplicate through discretionary pay and promotion policies-can substantiate a Title VII claim. 246 Perhaps most telling on the question of whether implicit bias affected the judicial evaluation in Dukes is Justice Ginsberg's dissent, which addressed the intrepid blindness of the majority. 247 On the question of whether discretion could be used to discriminate, she stated:
The practice of delegating to supervisors' large discretion to make personnel decisions, uncontrolled by formal standards, has long been known to have the potential to produce disparate effects. Managers, like all humankind, may be prey to biases of which they are unaware. The risk of discrimination is heightened when those managers are predominantly of one sex, and are steeped in a corporate culture that perpetuates gender stereotypes. their conduct. 249 A recent study found that male justices at the Supreme Court interrupt female justices far more frequently than the other way around. 250 The female justices use fewer words than the male justices, and yet are still interrupted with greater frequency. 251 Changing habitual modes of thinking and acting on gender requires a concerted effort by the judiciary. 252 State and federal courts have engaged in serious and thorough inquiry into the role of gender bias in the court system; however, the impact of that introspective work remains unclear. 253 And suggestions that biased attitudes in the judiciary will "age out" when older judges are replaced by younger lawyers are not supported by the evidence. 254 The result is that litigants in Title VII cases predicated on theories of implicit bias, and specifically second generation discrimination, face a separate hurdle when seeking relief in the court system. The litigant is again placed on a continuum of bias that flows from a male-dominated culture and operates largely unchecked. The court system thus subjects the litigant to a Third Generation of gender discrimination.
C. Third Generation Discrimination
This Article has attempted to draw together various sources to support a working theory that gender-based discrimination has deep roots in stereotype and social bias, preventing any one theory of recovery to prevail. Although overt gender discrimination has been largely reformed, the bias-based species of gender discrimination understood as second generation discrimination has endured despite strong legal challenges. 255 As discussed in Part II, one theory for why second generation cases have not been more successful is the complexity of the claims themselves. 256 In stating a second generation claim, the bias-based nature of the claim must be understood by the trial judge, the jury, and the appellate courts. And the understanding must be more than intellectual, as the very nature of the discrimination claim rests in human behavior that operates at an unconscious level.
The Second Generation Discrimination Continuum (see Figure 1 .1) depicts a cycle of bias-based behaviors that self-perpetuates and creates environments that offer fewer opportunities for change. 257 A similar cycle has evolved in the court system's review of discrimination cases. Overall, juries are no longer exclusively male, and jury pools often mimic the gender balance of the relevant community. 258 However, studies have shown that female jurors employ implicit bias when evaluating female attorneys and litigants, thus gender diversity in the jury pool offers no assurance that a second generation discrimination claim will be better understood. 259 The federal judiciary is predominantly male, meaning that those presiding over motions to dismiss, voir dire, and appellate review in Title VII cases, are less likely to possess the experiences and information that is necessary to facilitate a full understanding of second generation discrimination. 260 The dynamics of judging and the demographics of the judiciary create another obstacle to effective relief-Third Generation Discrimination.
The Third Generation Discrimination Continuum (Figure 1.2) Like the theory of second generation discrimination, Third Generation Discrimination also operates on a continuum that can proceed without interruption if certain factors are present. Consider a hypothetical case with facts similar to Dukes, where the gist of the female plaintiff's claim is that she was discriminated against by her employer through the use of discretionary pay and promotion policies administered by male managers. 261 The theory of the case is predicated on second generation discrimination under Title VII. Assume the defendant files a motion to dismiss the plaintiff's complaint per Rule 12(b)(6), arguing the plaintiff has failed to state a claim that is plausible on its face, triggering Phase I in Figure 1 .2. Rule 12(b)(6) is a facially-neutral rule of civil procedure designed to dismiss implausible claims, eliminating the time and expense of further pleading or discovery. 262 Assume the trial judge is male and lacks personal experience with gender-based discrimination either through his experience as an attorney or his experience as a judge. In the absence of individuated information about this case or these parties, the judge may default to categorical information when judging the defendant's claim for relief and dismiss the plaintiff's claim as not plausible, employing reasoning similar to the majority's reasoning in Dukes. 263 If so, the facially-neutral rule, Rule 12(b)(6), has been interpreted to favor the employer-defendant, illustrating Phase II of the Continuum (see Figure 1. 2).
Next, assume the plaintiff appeals the trial judge's ruling dismissing her case. The plaintiff-appellant is now asking a predominantly male appellate judiciary to assess the lower court's action, which requires the appellate court to assess de novo the plausibility of her claim. 264 If the appellate court affirms the lower court, this interpretation of Rule 12(b)(6) can perpetuate a general misunderstanding of a second generation discrimination claim and weaken the availability of the theory for other litigants (see Phase III of Figure 1 .2). The cycle will then repeat, as the first case becomes precedent for the next, diminishing Title VII litigation and validating the suspect employment practice.
This Continuum adds insult to injury as it provides even more barriers to successful gender bias litigation. The Third Generation Discrimination Continuum needs an interrupter-a force that can cause the system to examine itself and rely less on personal experience, or the lack thereof, when assessing a second generation discrimination claim. It is beyond the scope of this Article to suggest the necessary interrupter. In fact, the next steps in developing a working Third Generation Discrimination theory requires empirical research exploring the procedural histories of Title VII cases predicated on implicit gender bias. To evaluate the role of the jury and judge on implicit bias-based Title VII litigation, a sample of cases should be studied, evaluating the ultimate disposition of the sample cases and the means of disposition. How many second generation cases are dismissed at the pleading stage? At the summary judgment stage? How many second generation cases reach a jury, and what is the result of jury deliberations? What is the appellate landscape for second generation claims? How many cases are appealed and what is the level of success on appeal for a plaintiff-appellant? With circumstances of the case).
263. See supra notes 240-41 and accompanying text. 264. Women in the Judiciary, supra note 259; see also Bell Atlantic, 550 U.S. at 568-70 (holding that the appellate court reviews de novo the trial court's ruling on a motion to dismiss under Rule 12(b)(6)).
this information, we can explore the system's impact on these complex claims.
V. CONCLUSION
As Justice Ginsberg noted, "self-inspection heightens appreciation."
265 Self-inspection requires that lawyers and judges assess their own biases, remaining open to the possibility that we, as members of the legal profession, operate on our own biases in a manner which inhibits reform. The lack of specific information about experiences, which differ from our own, prompts us to revert to stereotypes and general, categorical information about people and places. If a male judge has never worked in a setting where advancement predicated on relocation would interfere with his career, he may not fully understand the chilling effect that requirement has on a female employee, otherwise qualified for promotion, who is not in a position to relocate her family away from family support or other resources. But, if he knows he lacks this perspective, he can seek it, requesting arguments and evidence that allow him to better evaluate the specific facts of the plaintiff's claim. True "selfinspection" is the ultimate interrupter of any bad cycle. 265 . See Ginsberg, supra note 251, at 1652.
